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What changes (if any) do you recommend to the 2009 Rules of 
Court which govern civil proceedings in the Isle of Man? 

Emily Johnson 

INTRODUCTION 

The Isle of Man’s Rules of the High Court of Justice 2009 (“the Rules”) comprise fifteen parts, ninety five 

chapters and twenty schedules. By contrast, England and Wales, our closest neighbour, has Civil 

Procedure Rules (“CPR”) with eighty nine parts, supported by one hundred and thirty Practice Directions 

(“PDs”), a number which does not include the PDs and Practice Notes imposed by specific courts such 

as the Supreme Court and Court of Appeal. So is the Manx approach commendably succinct? Or 

unhelpfully brief? In this essay, the potential for change to the Rules is considered, in an effort to 

establish whether such a decision would be worthwhile or imposing change for change’s sake.  

Due to the sheer breadth of the subject matter and the plethora of jurisdictions to choose from, in this 

essay comparators have been limited to England and Wales. This is not in any way a suggestion that 

Manx adjustments to the Rules ought to be limited to following the English position; the Manx judiciary 

are rightly proud of their jurisdictional autonomy 1  and ought to be able to pick those measures 

considered most appropriate for the island from any suitable common law jurisdiction. However, the 

reality is that English jurisprudence and rule making has a strong hand in rule making in other common 

law jurisdictions2. It is therefore a sensible starting point when considering changes.  

That said, this does not mean changes ought to be adopted from England and Wales to the island 

wholesale without due consideration. One such example would be the substantial costs changes 

brought about in England and Wales as a consequence of the Jackson reforms, namely the extension of 

fixed costs and the introduction of costs budgeting. Litigation in the Isle of Man is expensive. No doubt 

many litigants would welcome the introduction of sweeping fixed fees and tightly budgeted costs which 

would substantially reduce the costs of litigation3. However, this option would not work effectively in 

the Isle of Man for a number of reasons.  

The first is the time associated with the process; costs budgeting generally requires a large amount of 

judicial involvement and budgets, if prepared properly, are an expensive exercise. The judiciary in the 

Isle of Man have full lists as matters stand without introducing additional hearings or extended 

directions hearings. Likewise, most practices in the Isle of Man are not over-resourced. Finding the 

individuals needed to prepare a costs budget or outsourcing a budget will take time and money to 

achieve.   

The second is the potential for satellite litigation. One need only look at the current situation in England 

and Wales, where there have been a number of attempts to pursue new and novel arguments in relation 

 

1 See for example para [50] Drower v Gubay 2003-05 MLR 550 
2 See for example paras [11] and [14], Lord Hodge’s speech to the Max Planck Institute of Comparative and International 
Private Law on 28 October 2019 “The scope of judicial law-making in the common law tradition” discussing the impact of 
the English common law tradition on the judicial systems in America and Canada 
<https://www.supremecourt.uk/docs/speech-191028.pdf>, accessed 20 August 2021  
3 See [12] and [13] of the Executive Summary of Jackson LJ’s Review of Civil Litigation Costs: Supplemental Report, July 
2017, <https://www.judiciary.uk/wp-content/uploads/2017/07/fixed-recoverable-costs-supplemental-report-online-2-
1.pdf> , accessed 20 August 2021 (“the Supplemental Report”) 

https://www.supremecourt.uk/docs/speech-191028.pdf
https://www.judiciary.uk/wp-content/uploads/2017/07/fixed-recoverable-costs-supplemental-report-online-2-1.pdf
https://www.judiciary.uk/wp-content/uploads/2017/07/fixed-recoverable-costs-supplemental-report-online-2-1.pdf
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to the budgeting process4. The third is the fact that the Isle of Man does not face the same problem 

which faced England and Wales when the Jackson Reforms were proposed5. The courts are not being 

faced with the same level of grossly inflated costs in simple matters and the use of a single costs assessor 

in the Isle of Man provides a level of consistency in assessment outcomes that England and Wales would 

not be able to replicate.  

Bearing this in mind, the comments below are an attempt to suggest improvements tailored to the Manx 

litigation process, applied with due consideration to perceived flaws or vacuums which could be 

improved. Of note is the age of the Rules; they have been in force virtually unchanged since 20096. This 

is both laudable and problematic. It is laudable in that it provides a consistent and stable procedural 

base from which to conduct litigation, reducing the potential for satellite litigation. However, it is 

problematic in that it can stifle the natural and helpful evolution of procedure to improve efficacy and 

efficiency in the court process. Some of the proposed amendments in this essay are simply to address 

inadvertent stagnation and it is this category which will be addressed first.  

BACKGROUND INFORMATION 

Part 1, Schedule 1 of the Rules gives details of additional rule making powers, such as where to find 

statute detailing the procedure for various enforcement actions, statute giving details of the reciprocal 

enforcement procedure and statute outlining various specific mechanisms for appeal which supplement 

Part 14. However, since its preparation in 2009, this schedule does not appear to have been updated, 

bar a minor amendment in early 2010, for example with rule making powers pursuant to the Beneficial 

Ownership Act 20177. Whilst it is understandable that there is insufficient resource to update this 

contemporaneously, leaving it unedited for more than ten years has the consequence that it is 

incomplete and potentially misleading. It is suggested that a conscious decision should be taken to 

either remove it entirely or to keep it updated at regular, publicised intervals. The latter would appear 

preferable to practitioners, especially in circumstances where there is only very modest resource 

available in relation to Manx law.  

FIXED COSTS 

Fixed costs have long been a contentious issue. In England and Wales, vast swathes of civil litigation are 

now subject to fixed recoverable costs regimes. This was believed to be essential to make the costs of 

litigation proportionate, defined by Jackson LJ in his supplemental report as being a scenario where “the 

actual costs of each party are a modest fraction of the sum in issue, and the winner recovers those 

modest costs from the loser”8. His view was that fixed costs would incentivise lawyers to keep the actual 

 

4  David Wallis, “Cases shaping costs budgeting”, 22 May 2017, Law Society Gazette,  
<https://www.lawgazette.co.uk/legal-updates/cases-shaping-costs-budgeting/5061168.article>, accessed 20 August 
2021  
5 See for example para [3.3] of the Supplemental Report, which talks about the introduction of disproportionate cost by 
the involvement of success fees and recoverable after the event insurance premiums. It appears this has been the case 
for some time; Deemster Moore commented in Lace v Calthorpe Manor, February 1911, as replicated in The Isle of Man 
and International Law, Ramsey Moore, 1926 – “The Isle of Man is a poor place, and litigation is cheaper than in England” 
6  A total of 27 amendments (of varying lengths and complexity) have been introduced by SD686/09, SD222/10, 
SD1025/10, SD549/11, SD558/11, SD954/11, SD2014/0027 and SD2019/0071 (as accessed via the Rules website) over 
more than 10 years of implementation. This contrasts with 57 updates to the English CPR between 1999 and 2011 (as 
accessed via the CPR website). On average, a single update to the CPR would include approximately half a dozen 
amendments to individual rules, with some having only one amendment and others upwards of 20.  
7 See for example s 14 (7) of the Beneficial Ownership Act 2017 
8 [1.2] of the Supplemental Report 

https://www.lawgazette.co.uk/legal-updates/cases-shaping-costs-budgeting/5061168.article
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costs down, but a shortfall in costs was to be expected. Jackson LJ believed this would improve access 

to justice by controlling the overall costs of the litigation and provide clarity to the litigants.   

With respect, this seems to be a flawed stance. As a consequence of the choice to introduce more 

extensive fixed fee regimes, some legal firms exited the market altogether, whilst others assigned 

increasingly junior, less qualified and less experienced practitioners to matters to keep costs down and 

increased the caseloads of their lawyers to try and compensate for the drop in income. Did this truly 

improve access to justice?  

The reality is that the quality of service to clients would decline and less lawyers offering the same 

services would actually make access to justice more difficult9 . By consequence, it seems that the 

imposition of fixed costs was not the improvement to the litigation process that Lord Woolf or Jackson 

LJ expected it to be.  

The origin of the fixed costs in the Rules at Part 11, Chapter 2 actually pre-dates the Jackson reforms 

and dates back to the first incarnation of the CPR in 199910. This adopted the provisions formerly found 

in Order 38 of the County Court Rules, which does not appear to have had a Manx equivalent11. It is 

difficult to identify any specific rationale behind the decision to introduce these fixed costs into the 2009 

Rules when they had not appeared previously in the rules of court, but it must have been a conscious 

decision as it required a specific amendment to primary legislation to achieve it12. There is no publicly 

available minute of the decisions taken by the judiciary in relation to specific items within the Rules and 

Hansard of the Keys and Legislative Council debates on the subject deal only with the principle of fixed 

costs in the abstract. However, it is apparent from the comments made in Tynwald that the motivating 

factors for allowing fixed costs in principle were similar to those set out in the Woolf Report in 1996, 

namely to make litigation more affordable, more predictable and more proportionate13.   

It appears that the fixed costs provisions might in fact, with the benefit of hindsight, fetter access to 

justice and prevent litigants pursuing meritorious claims because they are unable to afford the financial 

shortfall in being subjected to fixed costs. With that in mind, there may be an argument to depart from 

the provisions of Part 11, Chapter 2 altogether and simplify the costs rules by leaving the amount of 

costs to be paid in such circumstances to be agreed or assessed. The default position in the Manx courts 

is that a successful party recovers their costs from an unsuccessful party and there is no reason why this 

should be any different. If there are conduct issues, these can be addressed on assessment and the costs 

assessment officer can take this factor into account when determining costs. Likewise, on conclusion of 

an application for summary judgment the presiding judge is able to make an issue based costs order 

should they choose to do so.  

 

9 CILEX, “Fixed recoverable costs are restricting smaller firms’ ability to offer services, says CILEx”, 7 June 2019, 
<https://www.cilex.org.uk/media/media_releases/fixed_recoverable_costs_are_restricting_smaller_firms_ability_to_o
ffer_services_says_cilex>, accessed 20 August 2021  
10 Legislation.gov.uk, “The Civil Procedure Rules 1998”, 1998/3132, Rule 45.1 – 4 came into force on 26 April 1999, 
<https://www.legislation.gov.uk/uksi/1998/3132/contents/made>, accessed 20 August 2021 
11 Order 48 of the Rules of the High Court 1952 was the only provision of the Manx Rules of Court dealing expressly with 
costs prior to 2009. Although this was amended in part (see for example SD672/00), at no stage were fixed costs 
introduced prior to the introduction of the 2009 Rules  
12 See Clause 7 of the Administration of Justice Bill 2008 amending s53 of the High Court Act 1991 to permit fixed costs 
13See comments such as “limit the costs and to prevent time wasting” – Mr Turner, Legislative Council, 13 May 2008 as 
at p377 C125 of Hansard <https://www.tynwald.org.im/business/hansard/20002020/ch13052008.pdf>, accessed 20 
August 2021  

https://www.cilex.org.uk/media/media_releases/fixed_recoverable_costs_are_restricting_smaller_firms_ability_to_offer_services_says_cilex
https://www.cilex.org.uk/media/media_releases/fixed_recoverable_costs_are_restricting_smaller_firms_ability_to_offer_services_says_cilex
https://www.legislation.gov.uk/uksi/1998/3132/contents/made
https://www.tynwald.org.im/business/hansard/20002020/ch13052008.pdf
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The argument could be put that the mere existence of the fixed costs provisions assists in limiting the 

lower value small claims matters which could otherwise be brought. However, in the majority of low 

value cases, for a litigant to be considering issuing a claim they are particularly determined. The majority 

of people have some level of appreciation of the inconvenience associated with issuing proceedings, 

whether by an advocate or as a litigant in person. These people would not choose to issue proceedings 

unless the value of the claim was sufficient to make it worthwhile doing so. Awarding costs on the 

standard basis with sufficient regard for proportionality ought to be sufficient to manage these costs 

without the need for fixed costs.  

For the majority of individuals issuing claims in low value, small claims matters, an inability to recover 

more than fixed costs will not even be considered when deciding whether to pursue a claim. They are 

also likely to be undeterred by the refusal of advocates to act on their behalf and will act as litigants in 

person instead. For those individuals, fixed costs are no deterrent and the only way to effectively control 

their behaviour is to consider some form of civil restraint order if the circumstances justify it. 

Furthermore, the fixed costs provisions of Part 11, Chapter 2 are of only limited application and those 

limitations mean they are not objectively seen as much of a deterrent for litigants anyway. For these 

reasons, it is not considered that the removal of fixed costs would result in an escalation of low value 

claims.   

If such a sweeping recommendation were not followed, it is suggested that the current allowances for 

fixed costs are woefully inadequate for the level of work required, even taking into account the 

argument that they should not fully compensate the advocate involved. As we have seen recently in the 

recommendations and discussion surrounding legal aid and beyond the legal profession in the economy 

generally14 , it is accepted that costs have increased since 2010. Therefore, it appears unfair and 

inequitable that legal representatives should be limited to fixed costs which were barely adequate then. 

Fixed costs in England and Wales have not been increased during the same period, but that is 

unsurprising in circumstances where fixed costs in that jurisdiction have been substantially expanded 

and the express intention of the government was to actively reduce the overall cost of legal 

representation.  

A failure to increase fixed costs allowances will, over time, result in an escalation in self representation 

and consequently court time, as legal representatives will be less inclined to accept a shortfall in costs 

and litigants less inclined to be out of pocket for the cost of bringing proceedings. The continued stasis 

of these fees also has the potential to fetter access to justice and undermine the judicial process. 

The sliding scale employed to calculate the fixed costs of starting the claim is sensible given the vast 

disparities in the value of claims which are subject to fixed costs. However, this can become skewed at 

the very lowest and very highest ends of the spectrum, to the detriment of the mid portion of claims 

which are of relatively modest value. Often, some of the more modest claims for quantum can involve 

highly complex fact patterns and trigger the need to investigate a wide array of potential issues. It is 

 

14 Inflation data for 2020/21 for the full economy has been disregarded as it is substantially influenced by the impact of 
the Coronavirus pandemic. Using the resource available at the hyperlink, average CPI as at 2009 has been compared to 
average CPI at 2019, giving an overall increase in CPI of 0.05%. However, legal services would fall within miscellaneous 
goods and services and a consideration of that specific area suggests the % rate of inflation is much steeper, at 
somewhere in the region of 8 – 9%. It is also much less influenced by the effects of the pandemic and remains broadly 
the same as it was at the start of 2019. Therefore, it seems that an increase in excess of the general % increase in CPI 
would be justified.  Isle of Man Government, Isle of Man Inflation Historic Datasets, June 2019, 
<https://www.gov.im/media/1360683/historic-inflation-data-june-2019.pdf>, accessed 20 August 2021  

https://www.gov.im/media/1360683/historic-inflation-data-june-2019.pdf
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accepted that, in a fixed cost regime, some claims will trigger an excess of cost, whilst others will be well 

within the threshold for the fixed sum, but it may be that the percentage used to calculate this figure is 

unsuitably low in circumstances where the preparation for starting a claim, even in a simple debt matter, 

often involves detailed scrutiny of the transactional background and advice to the client on the claim’s 

merits.  

As the fixed costs allowances extend to any claim for a specified sum, this can extend to a wide variety 

of claims involving a wide variety of allegations and counter allegations, meaning a high level of forensic 

analysis that at first glance seems disproportionate may in fact be justified. Should fixed costs continue 

to be deemed appropriate, at the least an increase in the percentage allowance by perhaps 1 or 2% 

would appear justified.  

It also seems entirely unrealistic to allow only an additional £25 for costs associated with service out of 

the jurisdiction15 . The technical requirements of a service out application cannot be competently 

satisfied for a fee of only £25, as allowed for debts below £1,000, and it is suggested that this ought to 

be increased substantially. In reality, there appears to be little benefit to having a sliding scale for the 

cost of a service out application, as the requirements and work involved are not increased by an increase 

in value. Therefore, it may be sensible to remove the sliding scale for this particular provision and 

instead replace it by a flat fee across all bands reflective of the work associated with it. From practical 

experience, it is unlikely that the application and draft order can be prepared in less than an hour, so a 

minimum fee of £250 plus VAT is recommended. Most practitioners would probably encourage an 

increased fee more in the region of £400 to £500 for this work.  

Likewise, the figures cited for entry of judgment in Table 2 are unrealistically low for the work required. 

Even an administrative request for judgment will take time to calculate and complete the form. Rather 

than between £30 and £60 in fees, even a bare allowance of 30 minutes’ work would be an improvement 

and much more realistic. Based upon average rates, so as to take into account the various levels of fee 

earner who might act in debt recovery matters, an allowance of somewhere in the region of £100 plus 

VAT would appear more realistic.  

The distinctions in Table 2 between judgment in default of acknowledgment of service, judgment in 

default of defence and judgment being entered seem largely artificial16; the work associated with the 

entry of judgment in all of these circumstances requires broadly the same work and the £20 to £25 

variation in these figures adds unnecessary detail. Perhaps this could be replaced by a single flat fee? 

The distinction based upon quantum value also appears unnecessary. An application for judgment 

requires the same work regardless of the value of the claim and it would be more logical to have a single 

larger sum than a total of eight possible options to choose from.  

The two distinctly different scenarios are when judgment is entered upon the claim being struck out or 

on summary judgment. At present, the allowance in Table 2 is an extremely miserly £125 to £175. Given 

that this would technically catch summary judgment or strike out granted after full legal argument at 

an application hearing which would be listed for a minimum of 2 hours, this allowance is wholly 

unrealistic. Likewise, it is difficult to see when the Manx courts would grant summary judgment or strike 

 

15 See the first row in Table 1 of 11.17 of the Rules 
16 See Table 2, 11.19 of the Rules. Judgment in default of an Acknowledgment of Service attracts costs of between £30 - 
£50 which is uneconomic for an advocate, as is the increase of only £10 for judgment entered in default of a Defence. 
There also seems little logic in the fees ranging between £30 and £75 for judgment entered on an admission, which is 
affected by the value and whether the court decides a date and time for payment.  
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out in circumstances other than following full legal argument. It is suspected that this provision is 

drafted with the administrative grant of strike out or summary judgment in mind, but case law and 

judicial practice in this jurisdiction suggest that strike out and summary judgment will not be granted 

without the opportunity for both parties to be heard orally even where an unless order has been 

made17.  

Ultimately, it seems inappropriate that summary judgment or strike out applications, even in the more 

straightforward of debt cases, should be subject to fixed costs allowances, as the nature and complexity 

of the arguments raised will vary wildly on a case by case basis. The only equitable option here would 

be to permit costs to be awarded on the standard or indemnity basis and not subjected to a fixed costs 

regime. That way, the court will have a wide discretion in relation to costs and can reward or penalise a 

party depending upon their conduct in the application. The court would also, on summary assessment, 

or the assessing officer on detailed assessment, have the ability to comment on the proportionality of 

costs and reduce the costs permitted if considered disproportionate. To do anything other would be 

wholly inequitable when the scale of the work required is borne in mind.  

The final area of fixed costs to consider are miscellaneous fixed costs under Table 3. Again, these figures 

appear artificially low as a consequence of a lack of continued review of them. Personal service would 

probably add an additional half hour of fee earner time to the work to be undertaken, which would 

conservatively equate to £100 per person. It is however true that any additional person served would 

add relatively negligible levels of additional time and cost, so the additional costs allowance per person 

thereafter ought to be reduced. That said, an allowance of £10 is simply impractical. Perhaps an 

appropriate compromise would be somewhere in the region of £50 per person, or roughly 12 minutes 

each?  

The scope of the provision for personal service is also queried. At present, as drafted, the rule allows for 

the additional monies solely in circumstances where a document is ‘required’ to be served personally. 

There may be some circumstances where the document is not required either under the Rules or statute 

to be personally served but there are compelling reasons why an advocate would elect to have the 

documents personally served. One such example would be circumstances where there have been 

difficulties with a litigant pre proceedings which are known to the advocate and the advocate suspects 

the litigant may attempt to evade the proceedings by claiming they have not been received if letterbox 

service were employed.  

Such a decision ought to be the advocate’s to make and the advocate should not be penalised in costs 

for that decision. Therefore, it is suggested that the provision in Table 3 should be amended to read “For 

personal service by a party of any document, including preparing and copying a certificate of service”. 

Whilst this would widen the scope of the provision, the reality is that most advocates would choose to 

use coroner’s service wherever possible, limiting the circumstances where this additional amount would 

become payable.  

By contrast to these updates, there are several areas that could benefit from the addition of new 

provisions, either to clarify ambiguities or to narrow the scope of wide permissions which are arguably 

too broad. These areas are discussed in greater depth below.  

 

 

17 Generally, and particularly [21] and [22], of Magee & Co v Sartfell Education Tourism & another (27 March 2020) 
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PRE ACTION PROTOCOLS 

At present, the Isle of Man does not operate any pre action protocols, instead relying on the individual 

advocates to ensure that pre action discussions are productive and proceedings are not issued 

prematurely. Whilst this is not an issue in the vast majority of cases, there can be issues in a minority of 

cases. Likewise, it can be difficult encouraging litigants in person to engage pre action in circumstances 

where there is no obvious obligation to do so.  

It does, therefore appear that there may be some benefit to introducing limited pre action protocols for 

certain types of case, similar to those in existence in England and Wales. Because it is accepted that 

each case is very different and there may be very good reason not to follow a pre action protocol, for 

example limitation, it is not suggested that these protocols be mandated, rather that they are strongly 

recommended by the courts unless compelling reasons can be supplied. It is also suggested that they 

may be relevant when considering conduct for the purposes of a costs award and that non compliance 

with a pre action protocol without compelling justification could be penalised by a deduction in costs 

awarded.  

In England and Wales, there are a total of seventeen pre action protocols, each specific for a particular 

area of work18. There is also a general pre action conduct practice direction for those matters not 

already covered by a protocol19. It is not considered that such a high level of prescription would be 

beneficial here; the time spent adopting these protocols would be onerous when compared to the 

relatively modest number of cases affected each year. However, there could be obvious benefits to 

certain elements of the protocols being adopted.  

The most obvious one to adopt, with appropriate adjustments, would be the Pre Action Conduct 

Practice Direction, which has universal applicability. On review, this practice direction contains nothing 

more than a sensible re-statement of the issues that a court would expect every advocate to have 

considered in advance of proceedings being issued in any event. It emphasises the spirit of co-operation 

encouraged by the Rules and urges the parties to act proportionately pre proceedings20. Provided a 

degree of flexibility on the part of the judiciary is maintained, there seems no detriment to the addition 

of the practice direction to the Rules and it would be beneficial as it would reiterate to litigants the need 

to act reasonably and proportionately at all stages in the proceedings.  

Likewise, there seems some merit to adopting a pre action protocol for personal injury claims, as a 

number of personal injury claims proceed through the courts every year. The existing pre action protocol 

for personal injury claims in England and Wales is part of a suite of protocols dealing with personal 

injury, with specific protocols for disease, low value RTA and clinical negligence claims. Therefore, it 

could not be adopted into the Manx Rules unedited, not least because it references the portal system 

for personal injury claims peculiar to England and Wales. Furthermore, it is unlikely that the adoption 

of five pre action protocols for personal injury21 is either justified or proportionate in the Isle of Man.  

 

18 Correct as at August 2021. See C1A-003 of Volume 1 of the 2021 White Book, p2659 
19 See C1-001 to 013 of Volume 1 of the 2021 White Book, p2663 
20 See C1-002 and 006 of Volume 1 of the 2021 White Book, p2663 
21 England and Wales utilises the general Personal Injury Pre Action Protocol alongside the specific pre action protocols 
for low value RTA claims, low value EL/PL claims, clinical negligence claims and disease and illness claims  
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However, an edited variation of the protocol covering all personal injury claims regardless of sub type 

may assist. At a high level, the areas which could usefully incorporated into a Manx pre action protocol 

could be: - 

(i) The potential for sanction to be imposed as a consequence of non compliance; 

(ii) As much notice as possible of the claim pre proceedings, ideally a minimum of 3 months 

before issuing; 

(iii) Applicability to litigants in person; 

(iv) Optional letter of notification; 

(v) An emphasis on co-operative rehabilitation; 

(vi) Necessary content of the letter of claim; 

(vii) Suggested content of and timescale for the letter of response; 

(viii) Early disclosure; 

(ix) Proposal and agreement of experts and consideration of joint experts; 

(x) Pre action negotiations; 

(xi) Consideration of ADR; 

(xii) Provision of a schedule of loss; 

(xiii) Stocktake prior to the issue of proceedings.  

Overall, the focus ought to be on the encouragement of co-operation and narrowing the issues pre 

proceedings. Experience suggests that some of the Manx bar has retained a tendency to take a tactical 

approach to disclosure of pre action information in personal injury claims, with the consequence that it 

is often difficult to assess the likely value of the claim and potential opportunities for rehabilitation can 

be missed. Furthermore, there is a tendency to provide scant information in letters of claim and 

response, with the result that assessing the true merits of a claim becomes more difficult and in some 

instances the claim escalates to the courts unnecessarily.  

Adopting the pre action protocol would send a clear signal to litigants and those reluctant to engage 

and provide the judiciary with the ability to take a tougher stance with defaulters should they choose 

to do so. In addition, it would serve to keep these types of claims progressing by introducing a target 

timescale for initial investigations to be completed. At present, there can be a tendency for delay to be 

accepted as the norm, but a clear statement of intent by the judiciary, such as the introduction of a 

protocol, would cause mindsets to begin to adapt.  

Other potentially relevant protocols could include the protocols for debt claims, housing disrepair claims 

and possession claims22, all of which could benefit from a higher degree of prescription and an emphasis 

on efficiency. One area of clear benefit across the board would be an emphasis on early disclosure of 

expert evidence, to encourage the parties to narrow the issues at an early stage. At present, the attitude 

appears to be very much in favour of waiting to obtain and disclose evidence to a point close to the 

 

22 See C10-001 to 18, p2737 (housing condition), C11-001 to 6, p2760 (possession) and C16-001 to 8 (debt)  
Although the legislation is different, the majority of the measures suggested in the housing condition protocol appear 
sensible. ADR, early disclosure of a letter of claim, a prompt response and the use of a single joint expert where possible 
are all uncontroversial suggestions. Although the possession protocol is aimed at social landlords and references various 
pieces of legislation which do not apply here, the general principles remain the same and it seems relatively 
straightforward to adapt the content to suit the Isle of Man. Likewise, the content of the debt protocol, whilst needing 
some amendment, enshrines the same basic principles of early disclosure, co-operation and ADR. It is difficult to see the 
detriment to introducing such a protocol.  
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deadline for exchange23, which is entirely unhelpful when it generates a real risk of being unable to 

comply with court deadlines. There is also a risk that costs will escalate substantially by virtue of the 

need for both parties to obtain evidence and applications to court to extend.  

THE OVERRIDING OBJECTIVE 

Unlike England and Wales, the Overriding Objective here makes no reference to compliance with court 

orders and directions. This amendment was introduced as part of the Jackson Reforms in 2013 in 

England and Wales24. Whilst it is not suggested that the court should slavishly adopt the Jackson 

Reforms wholesale (it is accepted some of the measures are not suitable for a smaller jurisdiction like 

the Isle of Man), one of the areas focussed upon by the Reforms was compliance with court orders. This 

would be highly beneficial in fostering proactivity in litigation and would, it is believed, reduce the 

number of cases going before the court where the allegations are so historic that it is difficult to produce 

material in support of either case.  

Such a proposition was supported by His Honour Deemster Corlett in Hudson v Department of Health 

2013 MLR 204, who was robust in his opinion that “one of the main reasons for the introduction of the 

2009 Rules of Court was so that the Manx Courts could benefit from the tried and tested English Civil 

Procedure Rules and benefit from the decisions of the English Courts on those rules.  It was becoming 

increasingly difficult for this Court to reliably deal with applications under the old 1952 Rules” and “I 

would also stress that litigation must proceed more expeditiously than has been the case in the past”25. 

For these reasons, it is suggested that the judiciary ought to consider an increased emphasis on 

compliance with court orders and be quicker to penalise non compliance and delay. One way to do this 

would be to add express provision to the Overriding Objective requiring the parties to consider 

compliance with court orders. As such compliance is only one factor to consider when deciding whether 

or not to impose a sanction 26 , there would still be an element of discretion available for those 

circumstances where it is believed the default has occurred as a consequence of factors beyond a party’s 

control. Therefore, there is no obvious detriment to such an amendment.  

MEDICAL REPORTS IN PERSONAL INJURY CASES 

In much the same vein, it is suggested that the Manx rules should adopt the provisions of CPR16PD4 

dealing with the content of particulars of claim and in particular 4.2 and 4.3, which provide that a 

claimant must attach to their particulars of claim a draft schedule of loss and an initial medical report 

into their injuries27. In the same spirit of early identification of the issues and making attempts to narrow 

the issues, it is surprising that a number of Manx practitioners still elect to issue proceedings without 

having made any attempt to obtain supportive medical evidence or otherwise properly quantify the 

claim. It is suggested that this is both disproportionate and a dangerous tactic to use. It is 

disproportionate because it causes costs to substantially increase and a court timetable to commence 

in circumstances where compromise may be possible and a dangerous tactic as it leaves their client 

open to an adverse costs risk in circumstances where medical evidence proves unsupportive.  

 

23 See for example the difficulties experienced with expert evidence in Williams v Auto Cycle Union Limited (1 June 2021), 
particularly [15] and the contrasting approaches of the parties at [27] – [35] and [43] – [50] 
24 See clause 4 of the Civil Procedure (Amendment) Rules 2013. Legislation.gov.uk, “The Civil Procedure (Amendment) 
Rules 2013”, 2013/262, https://www.legislation.gov.uk/uksi/2013/262/article/4/made, accessed 20 August 2021 
25 [12]and [13] of Hudson 
26 See the discussion of the factors to consider when granting relief at [84] – [99] of Williams 
27 2021 White Book, Volume 1, p655 

https://www.legislation.gov.uk/uksi/2013/262/article/4/made
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The converse argument is that it could be said to be disproportionate to obtain a medical report in 

circumstances where the claimant is plainly not fully recovered, as a further report would be required 

to confirm a prognosis. Whilst this argument carries some merit, on balance it seems duplication in cost 

could be avoided by limiting the scope of an updated report and the benefits of an early indication of 

condition and prognosis outweigh the detriment. Likewise, obtaining pre proceedings expert evidence 

limits the ability of the court to impose single joint experts on the parties, but as this provision is utilised 

so rarely it is believed the benefit of early evidence exceeds the detriment.  

It is apparent that legally aided litigants have found it difficult to obtain early funding for medical 

evidence, as Legal Aid tended to take the view that a report should not be produced until compelled to 

by the court and until an admission of liability has been received. This is believed to be a false economy; 

in many cases, refusing the medical report funding at an early juncture results in the matter escalating 

to court as the parties are unable to discuss quantum. On an economic level, even where liability is in 

dispute, there is a high prospect of a negotiated settlement pre proceedings if quantum is modest. 

Likewise, it forces a defendant to admit liability but reserve causation as the medical evidence is not 

available to confirm the causal link between the injury and the accident. Given causation can potentially 

be fatal to the entirety of the claim in a personal injury context, medical evidence will inevitably be 

required in the vast majority of cases and the costs wasted by the unnecessary or inappropriate issue 

of proceedings will probably outweigh the overall cost of medical reports, it is suggested that it ought 

to become the default position that medical evidence is obtained pre proceedings. By importing this 

into the pre action protocols and into the Rules, this will provide support to advocates trying to advance 

this argument with Legal Aid.  

GREATER PRESCRIPTION FOR KEY DOCUMENTS 

Unlike the courts in England and Wales, the Manx judiciary have thus far stopped short of imposing 

narrowly prescriptive requirements for key court documents, such as pleadings, witness statements and 

skeleton arguments28. The Manx judiciary have instead confined themselves to commentary in various 

pieces of local authority about the need for particularity in pleading and the need for concise 

pleadings 29 . It is clear, however, that there are additional preferences for certain minimum and 

maximum requirements for skeleton arguments, albeit these requirements are not expressly cited in 

writing, save the recent introduction of a Practice Direction for authorities’ bundles and agreed 

bundles30. This Practice Direction is a clear and unequivocal statement of the court’s expectation which 

has several benefits.  

The first is that it assists the parties in understanding the judicial expectations. The second is that it 

expedites judicial consideration of the papers pre hearing and the third is that it facilitates swifter 

consideration of the references arising during the hearing. Where it can be criticised is the generation 

of duplicate documents; the Practice Direction and most court orders do not expressly confirm when 

authorities should be filed, resulting in most practices choosing to file authorities with their respective 

skeleton arguments and then again as part of the consolidated bundle. This could be readily resolved 

 

28 See for example the exhaustive procedural guides at Section A1 of Volume 2 of the White Book (p5), [14.3 – 14.11] of 
the Queen’s Bench Guide on trial bundles, [14.12 – 14.14] of the QB Guide on skeleton arguments and [15.1- 15.7] of the 
QB Guide on the drafting of orders (p262 – 267 Vol 2 of the 2021 White Book) 
29 Such as [6 – 11] and [20-22] Shepherds Select Funds Plc v Abraham and others (22 May 2012) and [13] White v Fozard 
(5 May 2020) 
30  Isle of Man courts, “Practice Direction – Authorities and Bundles”, August 2020, 
<https://www.courts.im/media/2493/practice-direction-02-2020.pdf>, accessed 20 August 2021  

https://www.courts.im/media/2493/practice-direction-02-2020.pdf
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by either an amendment to the Practice Direction making it clear that authorities are not required until 

the consolidated bundle is filed or by individual directions in court orders that allow for skeleton 

arguments without authorities in the first instance, followed by the consolidated bundle. Overall, the 

former option is probably less time intensive than the latter.  

The caveat to this ought to be an acceptance by the judiciary that it is impossible in some circumstances 

to pre-empt responsive submissions to an opponent’s skeleton argument, which may result in limited 

reference to passages of authority not previously highlighted. Although this may be reduced by 

sequential skeleton arguments, it cannot be eradicated completely. Such submissions will have to 

involve an element of spontaneity on foot which ought not to be penalised.  

On the basis that the Practice Direction on authorities has assisted the court and the parties by clarifying 

expectations, it appears that there may be some benefit to similar Practice Directions for pleadings and 

skeleton arguments. An example from the adjacent isle would be the English Practice Statement on 

Notices of Appeal and Skeleton Arguments in the Employment Appeal Tribunal31. Whilst there is an 

argument to say that such prescription should not be required and that a “one size fits all” approach is 

not necessarily beneficial, on balance greater prescription would be helpful at the more junior end of 

the Manx Bar and would not greatly inconvenience more senior practitioners.  

Given the extensive discussion of electronic bundles in the 2020 essay “Could more be done to extend 

the use of technology in the Manx courts?”, no more than a passing reference is made to them. However, 

it is noted that there is a growing trend on the part of panel Deemsters from other jurisdictions in 

particular to mandate electronic bundles in matters under their direction. It is also noted that His 

Honour Deemster Rosen QC has produced a quasi-practice direction at the conclusion of the recent 

decision in Hermitage One Limited v Heda Airlines Limited (6 September 2021)32 setting out clear 

parameters for how electronic bundles ought to be produced, which will be of great benefit to 

practitioners in this jurisdiction who have only limited experience of them.   

CHOOSING THE CHANCERY PROCEDURE 

Although perhaps somewhat of a niche point to make, there has been recent judicial comment on the 

complexity of the Rules governing use of the Chancery Procedure33. In that case, His Honour Deemster 

Corlett concluded that actually the answer was relatively straightforward, as the difficult section of the 

Rules did not in fact have to be applied. However, he did comment in passing on the inconsistency in 

terminology between Rule 5.21 and the other provisions relating to the Chancery Procedure34. Although 

there is now an indication from His Honour Deemster Khamisa and His Honour Deemster Corlett that 

the Rules are “probably directory and not mandatory”, such indication is not unequivocal and the 

wording of 5.21 ought to be adjusted to remove ambiguity, to avoid further satellite litigation. Such an 

adjustment appears likely to be uncomplicated to draft and relatively easy to adopt. 

 

31  Courts and Tribunals Judiciary, “Practice Statement: Notices of Appeal and Skeleton Arguments”, 16 June 2015,  
<https://www.judiciary.uk/publications/practice-statement-notices-of-appeal-and-skeleton-arguments/>, accessed 20 
August 2021 
The CPR website, <https://www.justice.gov.uk/courts/procedure-
rules/family/practice_directions/pd_part_27a#para5.1>, accessed 20 August 2021 
The CPR website, <https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part52/pd_part52#V##V>, accessed 
20 August 2021 
32 [87] of Hermitage One 
33 McNally v Sodzawiczny & others (17 June 2021) 
34 [21] of McNally 

https://www.judiciary.uk/publications/practice-statement-notices-of-appeal-and-skeleton-arguments/
https://www.justice.gov.uk/courts/procedure-rules/family/practice_directions/pd_part_27a#para5.1
https://www.justice.gov.uk/courts/procedure-rules/family/practice_directions/pd_part_27a#para5.1
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part52/pd_part52#V
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E-DISCLOSURE 

Because the Rules were drafted at a time when concepts such as e-disclosure did not really feature in 

the litigation landscape, there is no such provision in our Rules. However, in an increasingly digital world, 

in circumstances where the Manx courts often handle high value, complex and document heavy cases, 

the benefits of a limited use of e-disclosure are plain. For the parties, e-disclosure is often faster, 

cheaper and easier to manage35. For the courts, e-disclosure allows greater limitations to be imposed 

upon the documentation required to be produced at court and allows the parties to tailor their 

documentary offering to a much greater degree than would otherwise be the case36.  Disclosure by 

electronic means is already used in isolated circumstances37, but it would be helpful to see the ability 

to elect to use e-disclosure enshrined in the Rules.  

Whilst it is not suggested that the court should mandate the use of e-disclosure in most cases, the reality 

is that most disclosable material in commercial and trust related disputes is held electronically. As a 

consequence, the existing disclosure provisions require the artificial production of large volumes of 

paper material unnecessarily. The reality is that often this is avoided by the use of e-disclosure protocols 

by agreement. However, such agreement is very much unofficial and would greatly benefit from an 

indication by the court that e-disclosure is actively encouraged and some guidance as to the parameters 

to be used. A useful starting point in putting together such guidance would be the provisions of PD31B 

in England and Wales, which outlines relevant factors to consider when reaching agreement on e-

disclosure parameters38.  

 VULNERABLE WITNESSES 

The Rules are silent when dealing with vulnerable witnesses simply because there was no real 

awareness of witness vulnerability at the point they were originally drafted. Whilst witness vulnerability 

is traditionally seen as more of a problem in criminal matters, it is nonetheless sufficiently serious that 

the English courts have produced a Practice Direction for use in civil procedure39 . The Overriding 

Objective has also been amended to place the issue of witness vulnerability at the core of the case 

management process40.  

Whilst it is undoubtedly the case that practitioners have a heightened awareness of vulnerability, 

especially when dealing with litigants in person, it may be beneficial to introduce supplementary 

guidance to assist in considering whether or not adjustments to the usual process ought to be imposed. 

Such guidance could provide a checklist of potential measures to consider, factors to consider when 

assessing vulnerability and examples of scenarios in which the court would consider it appropriate for 

measures to be imposed41.  

 

35 Cyfor, “What is Electronic Disclosure and why do I need it?”, <https://cyfor.co.uk/what-is-electronic-disclosure-and-
why-do-i-need-it/>, accessed 20 August 2021 
36 Colin Fraser and Michael Fletcher, “Electronic Disclosure in England and Wales”, Pinsent Masons, 25 November 2020, 
<https://www.pinsentmasons.com/out-law/guides/electronic-disclosure>, accessed 20 August 2021  
37 See for example the use of electronic disclosure discussed at [88] of Bitel v Kyrgyz and others (10 August 2012) and the 
discussion of e-disclosure obligations in the context of pre-action disclosure at [39] and [40] of Ballacorey Wheat v 
Barclays Bank (11 August 2020) 
38 See for example 31BPD4 Vol 1 of the 2021 White Book, p1104 
39 CPRPD1A, p62 Vol 1 of the 2021 White Book and CPR1.6, p61 Vol 1 of the 2021 White Book 
40 CPR1.1 (2) (a), p49 Vol 1 of the 2021 White Book and 1.1.3, p53, Vol 1 of the 2021 White Book  
41 See for example 4 and 5 of CPRPD1A highlighting the factors to consider and the impact they could have on the 
proceedings 

https://cyfor.co.uk/what-is-electronic-disclosure-and-why-do-i-need-it/
https://cyfor.co.uk/what-is-electronic-disclosure-and-why-do-i-need-it/
https://www.pinsentmasons.com/out-law/guides/electronic-disclosure
https://www.pinsentmasons.com/out-law/guides/electronic-disclosure
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If such guidance can be introduced in a time and cost effective manner, there seems little detriment to 

this addition. Ultimately, anything which improves the quality of the evidence before the court can only 

be beneficial unless there are significant economic arguments against its imposition. In this case, the 

additional work involved in producing such guidance is believed to be relatively modest due to the 

existence of guides in adjacent jurisdictions which can readily be adjusted to reflect particular vagaries 

of the Manx system.  

GESTMIN AND THE NEW PD FOR WITNESS STATEMENTS 

On the subject of witness evidence, there has been a trend towards vocal and sustained criticism of the 

standard of witness evidence in the English courts and in particular, the blurring of lines between true 

recollection and evidence based on documentary reconstruction42 . This has led the Business and 

Property Court to introduce a supplementary Practice Direction requiring trial witness statements to 

identify by list the documents the witness has referred to in compiling their witness statement, with an 

extended statement of truth and a statement from the legal representative confirming that the proper 

procedure has been followed43.   

Although this has only been implemented in limited courts in England and Wales, one can see an 

argument for more universal applicability. It is unlikely that something similar would be beneficial to the 

Manx courts if it were limited solely to the types of work undertaken by the Business and Property 

Courts, so if such a measure were to be considered it would probably need to have blanket application 

across the board.  

The Manx courts do not appear to have been as vociferous in their condemnation of witness evidence44, 

however even without judicial criticism one can see justification for the introduction of a similar 

provision to allow a court to distinguish between facts known because they are clearly documented and 

facts known only by recollection. As Gestmin45 and similar English cases have made clear, it is obviously 

of benefit to a judge when assessing the weight to be given to evidence to be able to see the extent to 

which it is supported by extrinsic evidence and the extent to which it may be reliant on flawed 

recollection46.  

Although there would undoubtedly be a transitionary period where such measures cost time because 

they were unfamiliar to practitioners, ultimately the additional time involved in preparation of witness 

evidence as a consequence of the list and extended statement of truth and compliance would appear 

to be negligible. To be preparing a witness statement properly, one would expect in any event to be 

keeping a record of such information which could be relatively swiftly converted into a compliant 

format.  

 

 

42 See by way of example [1582] Deutsche Bank AG v Sebastian Holdings Inc [2013] EWHC 3463 (Comm), [33 – 42] JD 
Wetherspoon Plc v Harris & Ors [2013] EWHC 1088 and [90 – 92] Estera Trust (Jersey) Ltd and another v Singh and others 
[2018] EWHC 1715 (Ch) 
43 See CPRPD57AC – Trial witness statements in the Business and Property Courts, p2187, Volume 1, White Book 2021 
44 That said, comment has been passed historically on the tendency towards inclusion of legal argument in witness 
statements, per Deemster Corlett at [57] of Pentera Trustees Limited v Old Mutual International Isle of Man Limited (30 
April 2015) – “Witness statements are often used as a means of commenting on factual issues, particularly by the 
lawyers, and arguing for a conclusion rather than (as it their purpose) giving factual evidence” 
45 Gestmin SGPS SA v Credit Suisse (UK) Ltd [2013] EWHC 3560 (Comm) 
46 See [15 – 22] of Gestmin 
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TRANSITIONAL PROVISIONS 

One final minor point to note is the continued existence of the transitional provisions. Given the age of 

the Rules now, it seems likely that any matters commenced under the old rules in force will be either 

concluded or would have been transferred to the current procedures. Therefore, it is probable that the 

need for the transitional provisions is now non existent and these could be removed from the Rules 

currently in force.  

Whilst the CPR continues to host a transitional provisions section within it, this appears to cater for the 

myriad of pilot schemes and specialist procedural guides being introduced47, which serve a distinctly 

different purpose to the transitional provisions in our Rules.  

THE PRACTICALITIES OF IMPLEMENTATION 

It is accepted that the continued revision and management of the Rules is a significant task. At present, 

responsibility for this task lies with a small pool of judges with heavy existing work commitments. It is 

therefore obvious that this is a bar to being able to progress suitable amendments. This issue has been 

avoided in England and Wales by the implementation of working party groups to scrutinise the Rules 

and make recommendations for change. Could this option be investigated in the Isle of Man? The First 

Deemster could appoint a working party chaired by a member of the judiciary, with representation from 

various branches of the legal system, to scrutinise the Rules, make recommendations and provide draft 

amendments for His Honour’s consideration. This could be a permanent working party, with 

amendments tabled on an incremental basis.  

CONCLUSION 

Overall, it is apparent that the Rules as they stand are fit for purpose and do not need sweeping or 

wholesale changes. Indeed, sweeping changes are not to be encouraged as it would create an escalation 

in satellite proceedings and be difficult to manage, as was seen in the English courts in the aftermath of 

the Jackson reforms. However, there may be some benefit to greater clarity and refinement of certain 

areas of the Rules to make more express the expectations of the judiciary. This would be of particular 

assistance to more junior members of the Bar, who are perhaps less well versed in judicial expectations 

than more senior practitioners.  

Alongside the refinement of these areas, it also seems beneficial to carry out a review and update of 

those areas of practice which have developed, to ensure the Rules remain current and adequate for 

their purpose. Ultimately, the amendments considered appropriate would be; 

(i) Updating the background information at Part 1, Schedule 1 of the Rules; 

(ii) Abolishing or amending the fixed costs provisions at Part 11, Chapter 2 of the Rules; 

(iii) Introducing limited pre action protocols similar to, but less extensive than, those employed 

in England and Wales; 

(iv) Amending the Overriding Objective to place an increased emphasis on compliance with 

court orders; 

(v) Requiring a claimant to supply a medical report when proceedings are issued; 

(vi) Introducing more detailed guidance for key documents such as pleadings, skeleton 

arguments and witness statements;  

 

47 See CPR51 p 1694 Vol 1 2021 White Book 
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(vii) Resolving an ambiguity in the Rules surrounding use of the Chancery Procedure; 

(viii) Updating the disclosure provisions to permit e-disclosure; 

(ix) Introducing specific provisions to improve the management of vulnerable witnesses; and  

(x) The removal of any out of date elements of the transitional provisions.  


